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FREDERICK H. MUELLER, 


Secretary of the United States 
Department of Commerce, 


Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment for the appellee (defendant below) 
which was entered on September 25, 1959. The District Court has juris- 
diction of this action under 28 U.S.C. 1343(3). The notice of appeal was 
filed below on October 30, 1959. The complaint is at (J.A.|/2), the judg- 
ment below at (J.A. 10). 


The jurisdiction of this Court rests upon 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 


The Appellant, William A. Albaugh, filed on April 23, 1959 a com- 
plaint (J.A. 2) in the United States District Court for the District of 
Columbia seeking declaratory relief invalidating the apportionment report 
(J.A. 4) based upon the Seventeenth Decennial Census, prepared by the 
Director of Census on or about November 2, 1950, and submitted by one 
of Appellee's predecessors in office to the President, and an order direct- 
ing the Appellee to submit to the United States House of Representatives 
a corrected apportionment report which treats the District of Columbia 
as a part of the state of Maryland. 


The Appellant alleged in the complaint that the apportionment report 
established the apportionment of representatives in Congress for ten years, 
that it excluded the District of Columbia from equal representation in 
Congress, that on June 21, 1788 the territory now known as the District 
of Columbia was an integral part of the State of Maryland, that there is 
no Constitutional law authorizing removing equal representation in Con- 
gress from any part of any state, and that there is no Congressional Act 
transferring the District of Columbia from the State of Maryland to any 
other state. And finally it alleged that the Department of Commerce had 
no authority to exclude the District of Columbia from the State of Mary- 
land in the apportionment report and thereby subject the People of the 
District of Columbia to federal taxation without representation. 


The Appellee did not deny any of the allegations within the 60 days 
allowed. 


On September 25, 1959, the District Court entered judgment for the 
Appellee on the grounds that the Appellant lacked standing to sue (J.A. 10). 
The Appellant appealed (J.A. 10) on October 30, 1959. On December 
15, 1959, this Court granted Appellant's motion to substitute Frederick 
H. Mueller as Appellee in place of the original Appellee, Lewis L. Strauss. 
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STATUTE INVOLVED 
Constitution Art. IV, Sec. 2 
"The citizens of each state shall be entitled 


to all the privileges and immunities of citizens 
in the several states. . . ." 


STATEMENT OF POINT 


| 
Since any citizen of the District of Columbia is entitled to challenge 


any apportionment report which discriminates on account of residence in 
the District of Columbia, judgment should have been entered for the Ap- 
pellant. 


SUMMARY OF ARGUMENT 


The apportionment report (J.A. 4) denies the privilege of national 
representation to all United States citizens who are residents of the Dis- 
trict of Columbia. This is a violation of Constitution Art. IV, Sec. 2 
which prohibits national discrimination on account of place of residence 
in the United States. 


Although it is not generally known, no part of any state, including 
the Maryland territory which became the District of Columbia, can be 
reclassified to "non-state" status without violating Constitution Art. IV, 
Sec. 2 by depriving the resident citizens of the Constitutional) protection 
contingent upon "state" status. Therefore the District of Columbia is 
still a part of the State of Maryland and its citizens are entitled to chal- 
lenge any apportionment report which discriminates against them on ac- 
count of residence in the District of Columbia. | 


4 
ARGUMENT 


ANY CITIZEN OF THE DISTRICT OF COLUMBIA IS ENTITLED 
TO CHALLENGE ANY APPORTIONMENT REPORT WHICH DIS- 
CRIMINATES ON ACCOUNT OF RESIDENCE IN THE DISTRICT 
OF COLUMBIA 


The apportionment report (J.A. 4) denies to all the District of 
Columbia citizens representation in the national government, This is a 
special injury because the report allots representation in the national 
government to all other citizens in the several states. The report is 
therefore in conflict with Constitution Art. IV, Sec. 2 which provides: 

"The citizens of each state. shall be entitled 
to all the privileges and immunities of citizens 
in the several states. . . ." 

This clause means that the national privileges of citizens of the 
United States shall not be denied or abridged by the United States or by 
any state on account of place of residence in the United States. Specif- 
ically, it prohibits denying the privilege of representation in the national 
government to United States citizens because they are residents of the 
District of Columbia; and it entitles District of Columbia citizens to 
contest any such discrimination. 


Because the Courts in the past have failed to notice that the Dis- 
trict of Columbia is at least part of a state and its citizens under the full 
protection of the above Constitutional provision, this point requires clar- 
ification. Since the! citizens were citizens of the State of Maryland prior 
to cession, the Maryland Act of Cession as well as the Congressional 
Act of Acceptance would be in conflict with the above Constitutional provi- 
sion if these acts deprived the District of Columbia citizens of their 
"state" status and the Constitutional protection contingent upon that "state" 
status. Therefore the District of Columbia is either an individual state 
or is still a part of Maryland. The choice is arbitrary, however since 
it is unreasonable for every federal site to be an individual state, it is 
assumed that the District of Columbia is part of the State of Maryland for 
purposes of national privileges. 
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Granted that the District of Columbia is a part of the State of 
Maryland, it follows from the foregoing that the citizens of the District 
of Columbia are entitled to challenge any apportionment report which dis- 


criminates against them on account of residence in the District of Colum - 
bia and that any such report is Constitutionally invalid. 


CONCLUSION 


WHEREFORE, it is respectfully submitted on brief that| the judg- 
ment of the District Court granting Appellee's motion to dismiss the com- 
plaint and denying Appellant's motion for summary judgment, be reversed. 


| 
WILLIAM A. ALBAUGH 


1426 - 21st Street, N. W. 
‘Washington 6, D. C. 


Appellant, Pro Se 


January 1960. 
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District of Columbia to Federal 
Taxation without Representation 


Exhibit 1 -- Contested Apportionment 
Statement of November 2, 1950 
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Motion to Dismiss 

Motion for Summary Judgment 
Cross-Motion for Summary Judgment 
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JOINT APPENDIX 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM A. ALBAUGH, 
For himself and the People 
of the District of Columbia, 


Plaintiff, 


Vv. Civil Action No. 


LEWIS L. STRAUSS, 
Acting Secretary of the 
United States Department 
of Commerce, 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


RELEVANT DOCKET ENTRIES 


1959 
April 23 Complaint, * * * 


* * 


June 19 Motion of deft. to dismiss complaint * * * 


June 22 Motion of pltff. for summary judgment, P&A, 
Exhibits 1, 2& 3* * * 


June 22 References by pltff. in support of motion for summary 
judgment. 


June 25 Cross motion of deft for summary judgment, P&A in 
support and in opposition to pltfs motion for; summary 
judgment, * * * 


June 29 Points & Authorities of pltff. in opposition to deft's 
cross motion for summary judgment * * * 


Sep. 26 Motion of pltf to reconsider * * * 


Order granting motion to dismiss and dismissing 
cause. (N) Holtzoff, J. 


Opposition of deft to pltfs motion to reconsider; * * * 


Order denying pltfs motion to reconsider *** 
Holtzoff, J. 


Motion of pltf for a statement from Judge Hoitzoff, 
Pig AS ee 


Points and Authorities of deft in opposition to motion 
of pltf for statement * * * 


_ Motion for statement of Court's findings denied (fiat) (N) 
Holtzoff, J. 


Order denying pltf's motion for statement of Court's 
findings. (N) Holtzoff, J. 


Order directing pltf to deposit with the Clerk the sum 
of $250.00 in lieu of bond on appeal * * * Holtzoff, J. 


Notice of appeal by pltf from order of 9/25/59 * * * 
* * * 


[ Filed April 23, 1959] 


COMPLAINT FOR SUBJECTING THE PEOPLE OF 
THE DISTRICT OF COLUMBIA TO FEDERAL 
TAXATION WITHOUT REPRESENTATION 


I, William A. Albaugh, of 1426 21st Street, N. W. zone 6 of the 
city of Washington in the District of Columbia do on this 23rd day of 
April AD 1959 pray the Court hear this complaint of William A. Albaugh, 
plaintiff, against Lewis L. Strauss, of 2500 Calvert Street, N. W., 
Washington, D. C., defendant. 

Plaintiff asserts the defendant is responsible for the statement 
transmitted to the United States House of Representatives by the Presi- 
dent on January 9, 1951 which officially established the number of seats 
in the House to which each state was entitled for the following ten years. 
The statement arbitrarily excluded the District of Columbia from equal 
representation in Congress. The Department of Commerce had no Con- 
stitutional authority to exclude the District of Columbia from the State of 
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Maryland and to indirectly subject its people to federal taxation without 
representation. This statement is in conflict with Constitutional Amend- 
ment Ten. 

WHEREFORE plaintiff prays the Court will remedy the aforesaid 
wrong by declaring the November 2, 1950 statement unconstitutional, 
and order the defendant to submit to the United States House of Represent- 
atives a corrected statement which treats the District of Columbia as a 
part of the State of Maryland and thereby insures equal representation in 
Congress to all the People of the District of Columbia. | 

1. Plaintiff is a citizen and taxpayer of the United States and a 
permanent resident of the District of Columbia, and the defendant is the 
Acting Secretary of the United States Department of Commerce; the action 
arises under the Constitution of the United States Amendment Ten; the 


matter in controversy exceeds in value, exclusive of interest and costs, 

the sum of three thousand dollars. 
2. The defendant, as Acting Secretary of Commerce, is ieeerartes 

for correcting any unconstitutional act, made by his department prior to 


his appointment, which is still in force. 

3. Onor about November 2, 1950 the Secretary of Commerce sub- 
mitted to the President a statement prepared by the Director) of Census 
giving the whole number of persons in each state as ascertained under 
the Seventeenth Decennial Census of population, and the number of rep- 
resentatives to which each state is entitled for a period of ten years 
under an apportionment of the existing number of representatives. 

4. This statement when it was transmitted to the United States 
House of Representatives by the President on January 9, 1951 officially 
established the apportionment of representatives in Congress for the 
following ten years. | 

5. This statement excluded the District of Columbia from equal 
representation in Congress. | 

6. On June 21, 1788 the territory now known as the District of 
Columbia was an integral part of the State of Maryland and had equal 
representation in Congress. | 
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7. There is no'Constitutional Law which authorizes removing 
equal representation in Congress from any part of any state. 

8. There is no Congressional Act which has transferred the 
District of Columbia from the State of Maryland to any other state. 

9. The Department of Commerce had no authority to exclude 
the District of Columbia from the State of Maryland in this apportion- 
ment statement and thereby subject the People of the District of Col- 
umbia to federal taxation without representation. 

WHEREFORE the plaintiff requests the Court determine the facts 
of this controversy, interpret the law, and render a judgment; that in 
the event the Court finds the November 2, 1950 statement unconstitutional, 
the Court issue an Order directing the defendant to submit to the United 
States House of Representatives a corrected apportionment statement 
which treats the District of Columbia as a part of the State of Maryland 
and insures equal representation in Congress to all the People of the 
District of Columbia. 


/s/ William A. Albaugh 
1426 21st Street, N.W. 
Washington 6, D.C. 
Plaintiff, Pro Se 


[ Filed June 22, 1959) 


EXHIBIT - 1 
CONTESTED APPORTIONMENT STATEMENT OF NOVEMBER 2, 1950 
(Congressional Record Jan. 9, 1951, p. 115) 


Department of Commerce 
Bureau of the Census 
Washington 25, D. C. 


POPULATION OF THE UNITED STATES, BY STATES, 1950, AND 
APPORTIONMENT OF REPRESENTATIVES IN CONGRESS, 1950 AND 
1940. 


Population Present Apportionment of 435 Repre- 
1950 number sentatives according to 1950 
of Repre- population | 


senta- ——$—$—$—$—$_ 

tives Number Change from pres- 
ent number of 
Representatives 


a 


Increase Decrease 


(1) (2) 


United States 150,697,361 


Alabama 3,061,743 
Arizona 749,587 
Arkansas 1,909,511 
California 10,586,223 
Colorado 1,325,089 


Connecticut 2,007,280 
Delaware 318,085 
District of Columbia 802,178 
Florida 2,771,305 
Georgia 3,444,578 


Idaho 588,637 
Illinois 8,712,176 
Indiana 3,934,224 
Iowa 2,621,073 
Kansas 1,905,299 


Kentucky 2,944,806 
Louisiana 2,683,516 
Maine 913,774 
Maryland 2,343,001 
Massachusetts 4,690,514 


Michigan 6,371, 766 
Minnesota 2,982,483 
Mississippi 2,178,914 
Missouri 3,954,653 
Montana 591,024 


Nebraska 1,325,510 
Nevada 160,083 
New Hampshire 533,242 
New Jersey 4,835,329 
New Mexico 681,187 


New York 14,830,192 
North Carolina 4,061,929 
North Dakota 619,636 
Ohio 7,946,627 
Oklahoma 2,233,351 
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(2) (2) 


Oregon 1,521,341 
Pennsylvania 10,498,012 
Rhode Island 791,896 
South Carolina 2,117,027 
South Dakota 652,740 


Tennessee 3,291,718 
Texas 7,711,194 
Utah 688,862 
Vermont $77,747 
Virginia 3,318,680 


Washington 2,378,963 
West Virginia 2,005,552 
Wisconsin 3,434,575 
Wyoming 290,529 


[ Filed June 22, 1959] 


EXHIBIT - 3 


WORKSHEET TO COMPUTE REVISED APPORTIONMENT 
OF REPRESENTATIVES IN CONGRESS FOR 1950 


I 


BASIC DATA USED: 


Total number of seats apportioned . é 435 
United States population (1950) . “ 150,697,361 


State populations (1950): 


3,061,743 Alabama 2,683,516 Louisiana 
749,587 Arizona 913,774 Maine 
1,909,511 Arkansas 3,145,179 Maryland 
10,586,223 California 4,690,514 Massachusetts 
1,325,089 Colorado 6,371, 766 Michigan 


2,007,280 Connecticut 2,982,483 Minnesota 
318,085 Delaware 2,178,914 Mississippi 

2,771,305 Florida 3,954,653 Missouri 

3,444,578 Georgia 591,024 Montana 


588,637 idaho 1,325,510 Nebraska 
8,712,176 Tlinois 160,083 Nevada 
3,934,224 Indiana 533,242 New Hampshire 
2,621,073 Iowa 4,835,329 New Jersey 
1,905,299 Kansas 681,187 New Mexico 
2,944,806 Kentucky 


14,830,192 New York 3,291,718 Tennessee 
4,061,929 North Carolina 7,711,194 Texas 
619,636 North Dakota 688,862 Utah | 
7,946,627 Ohio 377,747 Vermont 
2,233,351 Oklahoma 3,318,680 Virginia 
1,521,341 Oregon 2,378,963 Washington 
10,498,012 Pennsylvania 2,005,552 West) Virginia 
791,896 Rhode Island 3,434,575 Wisconsin 
2,117,027 South Carolina 290,529 Wyoming 
652,740 South Dakota 


su 


METHOD OF COMPUTING NUMBER OF REPRESENTATIVES 
DUE EACH STATE: 


state population 
total population 


3,145,179 
: 2 
Example: (for Maryland) 435 X {50,697,361 = 9.079 rep. due 


Total seats X = representatives due 


Til 
METHOD OF ALLOTTING ODD SEATS TO THE 


| 

| 

MOST DESERVING STATES: 

Listing states according to size of decimal part of representatives 
| 


due number: 


Representatives Séats 
Due Number State Allotted 


1.988 Utah 

1.966 New Mexico 
13.958 New Jersey 

9.943 Georgia 
22.939 Ohio 


0.918 Delaware 
9.914 Wisconsin 
1.884 South Dakota 
6.867 Washington 
0.839 Wyoming 


8.838 Alabama 
3.826 Nebraska 
3.825 Colorado 
42.809 New York 
5.794 Connecticut 


4 Nor Borwnh 


_ 
owt PO FA 


Representatives 
_Due Number _ State 


5.789 West Virginia 
1.789 North Dakota 
7.746 Louisiana 

11.725 North Carolina 
1.706 Montana 


1.699 Idaho 
2.638 Maine 
8.609 Minnesota 
9.580 Virginia 
7.566 Iowa 


30.558 California 31 

13.540 Massachusetts 14 (27th in list) 
1.539 New Hampshire 
5.512 Arkansas 
9.502 Tennessee 


8.500 Kentucky 
5.500 Kansas 
0.462 Nevada 
6.447 Oklahoma 
11.415 Missouri 


18.393 Michigan 
4.391 Oregon 

30.303 Pennsylvania 
6.290 Mississippi 

11.289 Indiana 11 


332 360 balance 


2.286 Rhode Island 
22.259 Texas 

2.164 Arizona 
25.148 Illinois 

6.111 South Carolina 


1.090 Vermont 
9.079 Maryland 
8.000 Florida 


te 
wy NHOND 


aooww 


our 


(special case) 


ee 
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wo 
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407 Total of whole numbers only 435 Total seats 


To find odd seats subtract whole number from seats desired. 


435 Total seats 
-407 Whole numbers 


28 Odd seats for special distribution. 

Normally the odd seats would be given to the first 28 states in the 
above list, however this would leave Nevada with no representative. To 
avoid having any state without at least one seat, add one seat to the first 
27 states in the above list and one seat to Nevada. 


[ Filed June 19, 1959] 
MOTION TO DISMISS | 
Comes now the defendant, by his attorney, the United States 
Attorney, and moves this Honorable Court to dismiss the above-entitled 
action on the grounds that the complaint fails to state a claim upon 
which relief may be granted. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell | 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ William Laverick | 
[ Certificate of Service] Assistant United States Attorney 


———_——_—_$_ $$ 


[ Filed June 22, 1959] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the plaintiff William A. Albaugh and moves this 
Honorable Court for summary judgment in the above-entitled action 
on the grounds that there is no genuine issue as to any material fact. 


The questions raised by the plaintiff are summarized in the 


attached memorandum of points and authorities. 


/s/ William A. Albaugh 
Plaintiff 
[ Certificate of Service] 


[ Filed June 25, 1959] 
CROSS-MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, by his attorney, the United States 
Attorney, and moves this Court for summary judgment herein for the 
reason that there exists no genuine issue of material fact and defendant 


10 
is entitled to judgment as a matter of law. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


! /s/ William Laverick 
[ Certificate of Service] Assistant United States Attorney 


[ Filed September 25, 1959] 
ORDER 

This cause having come on for hearing on defendant's motion to 
dismiss and it appearing to the Court, after having considered the 
pleadings and heard oral argument of the plaintiff and of counsel for 
the defendant, that the plaintiff lacks standing to sue, it is this 25th 
day of September, 1959, 

ORDERED that the defendant's motion to dismiss be and the same 
hereby is granted, and it is 

FURTHER ORDERED that the complaint filed herein be and the 
same hereby is dismissed. 


/s/ Alexander Holtzoff 
Judge 


[ Certificate of Service] 


[ Filed October 30, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 30th day of October, 1959, that 
plaintiff, William A. Albaugh, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 25th day of September, 1959, in favor of defendant against 
said plaintiff. 


/s/ William A. Albaugh 
Plaintiff 


